CALIFORNIA LAW REVISION COMMISSION STAFF MEMORANDUM

Study H-821 October 11, 2006

Memorandum 2006-39

Mechanics Lien Law
(Comments on Tentative Recommendation)

The Commission has circulated a tentative recommendation on Mechanics
Lien Law (June 2006), which proposes a complete revision of the California
mechanics lien law and associated construction remedies. The tentative
recommendation, which included a draft statute, was posted on the
Commission’s website and widely circulated for comment. The recommendation
requested responsive comments by September 30, 2006.

We have received a substantial number of detailed comments on the tentative
recommendation, both before and after the requested response date, and have
been advised by prospective commenters that additional comments will be
forthcoming shortly.

The comments that have been received to date are attached in the Exhibit to

this memorandum, as follows:
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We will supplement this memorandum with any additional comments received
before the October Commission meeting.

We are preparing a staff analysis of the comments, which we are producing in
two separate documents. General comments, and comments addressed to the
statutes governing a private work of improvement, are analyzed in
Memorandum 2006-43. Comments addressed to the statutes governing a public
works contract, comments on overarching issues, and comments on conforming
revisions, are analyzed in Memorandum 2006-44.

We hope that by fragmenting the memoranda in this way, we will facilitate
the Commission’s review of this substantial body of material.

Respectfully submitted,

Steve Cohen
Staff Counsel
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Re: Tentative Recommendation Mechanic's Lien Law
Gentlemen:

I have been practicing in the area of Mechanic's Liens and related remedies since July
0f 1961 and I have written many articles and lectured for CEB and others on the subject. I have
previously communicated with you. Having just received your tentative recommendation, I will
give you my thoughts on the issues which you have directly raised with those persons to whom
you have sent a copy of the tentative recommendation.

With regard to the section on mailed notice, it seems clear to me that overnight
delivery by a private express service carrier is appropriate. The only issue is ability to prove that
the notice was given and that should not be a problem with overnight delivery by a private over-
night express service carrier.

With regard to proof of mailing, I believe that the reliability of mail delivery by the
United States postal service is absolute. If it can be established that the item was mailed, there
must be a presumption that it was received.

With regard to separate contracts on a single job, I don't have an opinion one way or
the other, but the law in this area has been well established for a long period of time and
therefore my recommendation would be to leave the situation as it is.

With regard to attorney's fees, I would like to see consistency between a stop notice
and a mechanic's lien. Probably the basis for attorney's fees and a stop notice to a construction
lender has to be bonded, escalating the risk to the party who defends or asserts a stop notice
claim. Therefore the legislature added attorney's fees. Once one party is entitled to attorney's
fees if the matter goes to trial, obviously it must be reciprocal. The law has long been that there
are no attorney's fees allowed on a mechanic's lien claim and therefore, on balance, I would leave
the law as it is.

With regard to reduction of amount of claim on a stop payment notice, it seems clear
to me that the waiver form should apply equally to a stop notice payment claim as to a
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Mechanic's Lien claim. I believe the legislation that you are referring to has to do with
the public work of improvement and not a private work of improvement.

With regard to the day notice that suit has been filed or a stop payment notice,
I do not believe that the five-day notice should be made mandatory. Practitioners regard
the issue as set forth in Sunlight Electric so that, if there is no prejudice, failure to give
the five-day notice has no consequence and I believe the law should remain as it is even
though Sunlight Electric arose on a public work of improvement.

With regard to a statute of limitations for enforcement of bond, I don't believe
that you have correctly stated the law. I believe that a surety can reduce the statute of
limitations to six months by timely recording the bond, but unless that language is
included in the bond, the statute of limitations is four years, contrary to what you have
stated in the prelude to the tentative recommendation. There has been no requirement
that an owner provide a copy of the payment bond to a claimant prior to this time and I
don't believe that it would be wise to include such a provision in the new statute

With regard to cessation of labor, I wrote an article some time ago in which I
suggested that the law with regard to cessation of labor on public works should be
exactly the same as that on private works and that is what I believe you should set forth
in the tentative recommendation. With regard to notice of cessation, you have requested
comments from State agencies but I will comment nevertheless. I have not found a
recorded notice of cessation by a public entity in my 45 years of practice. I don't think it
would be wise to insert a provision regarding recording a notice of cessation by a public
body in the tentative recommendation.

With regard to disciplinary action for failure to give preliminary notice, [
believe you are absolutely correct that there is no reason to penalize a contractor for
failing to give a preliminary notice if he chooses not to do so.

I am hopeful that my comments will be of some use to you and I have
certainly appreciated receiving the mailings on the tentative recommendation which I
have been receiving now for some substantial period of time.

Very truly yours,

I;?Q, LEVITT & MANDELL

By Rodney M4ss

RM:amp
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California Law Revision Commission
4000 Middlefield Road, Room D-1
Palo Alto, CA 94303-4739

Re: Mechanics Lien Law Tentative Recommendation

i, Dear Commission:
4 Nalt'iunnl
AT

Thank you for providing the opportunity for public comment on the June
«Ji::)z-r 2006 Mechanics Lien Law Tentative Recommendation. This letter provides the
comments of Granite Rock Company (“Graniterock”).

Graniterock is a construction material supplier and contractor. We have
been in business in California since 1900, and our construction division holds
California Contractor’s License number 22. We supply materials, including
concrete, asphalt, aggregate, masonry, natural stone, and other building materials to
a wide range of public and private works projects throughout Central California.
Our customers range in size from homeowners to large developers to State and
Federal agencies. We serve thousands of preliminary 20-day notices each year, and
regularly rely on our Mechanics Lien Law remedies when other payment options
fail. Our construction division is one of the largest road building contractors in the
state, and we have constructed engineering works from residential driveways to
interstate highways and international airport runways. In addition, as a property
owner we have contracted for the construction of many plants and buildings to
support and grow our business operations. This history and diversity of
construction experience provides us with a balanced perspective on the Mechanics
Lien Law. We hope our perspective will be useful in the adoption of your final
recommendations.

We have substantive comments on 14 specific issues raised by the tentative
recommendation. Before offering those, we wish to say that we enthusiastically
support the revision of the Mechanics Lien law and the approach taken by the
Commission to the revision. Overall it appears to us the Commission has achieved
its goal of making the law more simple and clear, while maintaining the balance of
interests of the various stakeholders. In our view, the piecemeal nature of the past

FHenterey€en - revisions to the Lien Law has resulted in confusion, needless expense to change
* san Benito county forms and procedures for very little benefit, reversals, and unintended negative
» san Mateo county  cONSequences from well meaning tinkering with the law. We applaud the

« santa clara county  COMprehensive modernization. Our specific comments and questions follow.

¢ Santa Cruz County

e Alameda County

® City and County of San Francisco Material Supplier/ Engineering Contractor

License #22

P.O.Box 50001 Watsonville, CA 95077-5001 (831) 768-2000 Fax (831) 768-2201

www.graniterock.com
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1. The Commission Should Expressly Make Clear That the Proposed
Revisions to the Public and Private Works Payment Bond Remedies and the
Public Works Stop Payment Notice are Not Intended to Limit Lower Tier
Subcontractors and Suppliers from Exercising Those Remedies.

This is our single largest concern with the proposed revision. Under existing
law, it is well settled that the persons (other than direct contractors) who can file
public works stop notices and public or private works payment bond claims are
generally coextensive with those that have mechanics lien rights. See, e.g. Civil
Code sections 3181 (public works stop notices) and 3248 (public works payment
bond); Mechanical Wholesale v. FUJI Bank, Ltd., 42 Cal. App. 4t 1647 (1996). It had
been argued in the past that the California payment bond law should be interpreted
consistent with the Federal payment bond law (Miller Act) upon which it was
originally modeled, to limit claimants to first and second tier subcontractors and
suppliers. The courts have rejected that argument under the existing statutory
language. Union Asphalt, Inc. v. Planet Ins. Co., 21 Cal. App. 4th 1762 (1994).

Our concern with the proposed revision is that the new language allows this
issue to be raised again. The proposed payment bond and public works stop
payment notice statutes could be read to limit those remedies to claimants who
supply labor, services, material or equipment to “the direct contractor or one of the
direct contractor’s subcontractors.” See, e.g., proposed Civil Code section 7608;
proposed Public Contract Code sections 42030(a)(1) (“pursuant to an agreement
with a direct contractor”) and 45090 (“direct contractor’s subcontractor”).

We acknowledge the term “subcontractor” is broadly defined under the
proposed revision to include subcontractors of every tier. Nevertheless, an
argument could be made that the phrases “direct contractor’s subcontractor” and
“pursuant to an agreement with the direct contractor” could be intended to modify
and narrow the class of subcontractors or suppliers that have payment bond or stop
notice rights. Strictly speaking, a third tier subcontractor or supplier is not a “direct
contractor’s subcontractor” and does not perform work “pursuant to an agreement
with the direct contractor.”

Since limiting these remedies to those who have a contract with a direct
contractor or a direct contractor’s subcontractor would be a major departure from
the existing law and would decidedly change the balance of interests among current
stakeholders, we assume that is not the Commission’s intent. We strongly oppose
any such change in the law. We suggest clarifying language be added to the
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relevant sections to make expressly clear that the payment bond and public works
stop notice remedies are available to lower tier subcontractors and suppliers, as has
been the case historically.

2. The Notice of Intended Recording of Lien Provisions Should be
Eliminated.

Proposed Civil Code sections 7420 and 7422 add a new prerequisite to the
recording of a lien—a “notice of intended recording.” We do not feel this additional
notice adds any meaningful protection to owners, and will unnecessarily complicate
the recording of liens. Under existing law the preliminary notice gives property
owners the information required to protect themselves against lien claims. If an
owner does not avail itself of that protection, there is likely little that can be done in
response to a notice of intent to record a lien served days before the lien is recorded.
In our business we have frequently used an informal notice of intent to record lien
as a means to motivate payment, and our experience is this practice is seldom
effective. At the stage of a project when liens are about to be recorded, an owner
has either paid the prime contractor without protecting itself with releases from
subcontractors and suppliers, or there is some reason the owner has not paid
(default or good faith dispute). In either case, a notice that a lien is forthcoming has
little effect. All the new proposed notice requirement would do would make it
more difficult to record valid lien claims, put County Recorders in a difficult
position with respect to verifying compliance with the notice of intent requirement,
and foster litigation over compliance with the requirement. We urge sections 7420
and 7422 be eliminated.

3. Proposed Civil Code Section 7160 and Public Contract Code Section
42310 Should Provide That Subcontractors May Not Require the Waiver or
Impairment of Lien Rights.

Proposed Civil Code section 7160 and Public Contract Code section 42310,
limiting the ability to require lien waivers by contract, track current Civil Code
section 3262. Like existing law, these sections prohibit any “owner or direct
[original] contractor” from impairing lien rights. In light of the important public
policy underlying these sections, it appears that the omission of subcontractors from
the list of those who cannot impair lien rights in the original legislation was mere
oversight. We can think of no good reason why an owner or direct contractor
cannot impair lien rights of a subcontractor or supplier, but a subcontractor can.

We ask that the Commission use this opportunity to correct this apparent oversight,
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by providing that “No owner, direct contractor or subcontractor may... impair a
claimant’s rights....”

4. The Proposed Law Should Make Clear That a Notice of Completion
That Does Not Meet the Requirements of Proposed Civil Code Section 7152 Does
Not Shorten a Claimant’s Time to Record a Lien or Enforce Other Remedies.

The proposed law does not expressly state the effect of a notice of
completion that does not meet one or more of the requirements of proposed Civil
Code section 7152. While that tracks the existing statute, we note that in revising
the definition of the notice of nonresponsibility, the Commission added a provision
stating that a late posted or recorded notice of nonresponsibility “is not effective.”
Proposed Civil Code section 7444(c). Our concern is that the lack of a congruent
change to the notice of completion statute could be interpreted to mean the
Commission intended late or flawed notices of completion to be effective. We
request that Proposed Civil Code section 7152 include language stating that notices
of completion that do not meet the requirements of the section are not effective to
shorten the time to exercise remedies.

5. The Proposed Law Creates Uncertainty as to the Amount of Stop
Payment Notice Claims, and for Public Works Projects Creates the Possibility
That Stop Payment Notices for More Than Unpaid Value of the Work Performed
Could be Asserted.

Unfortunately, the existing stop notice statutes are not clear on the amount
that can be claimed in a stop notice. Civil Code section 3103 (private works)
provides only that the stop notice must state the “amount in value...of that already
done...and of the whole agreed to be done...,” but does not address the amount of
the claim to be asserted. The proposed revisions track this language. Since a stop
notice may be filed before the claimant’s entire contract is performed, the amount of
the claim is properly the amount actually due and unpaid as of the date of filing,
and not the entire remaining balance of the contract. Case law has filled this gap in
the existing stop notice statutes by applying Civil Code section 3123, which
establishes a “reasonable value of work performed” limitation for mechanics liens,
to stop notices. See, University Casework Systems, Inc., v. Superior Court, 41 Cal. App.
3d 263 (1974) (applying reasonable value of work performed limitation of Civil
Code section 3123 to a public works stop notice).

Our concern is that the public works remedies are proposed to be removed
from the Civil Code (where the new counterpart to Civil Code section 3123 resides),
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and there is nothing similar to Civil Code section 3123 in the Public Contract Code.
This opens the door for public works stop payment notices to be asserted for
amounts not yet earned by the claimant, on the argument that Civil Code provisions
governing mechanics liens no longer limit public works remedies. Stop payment
notices should not be for the difference between the “amount provided and the
whole agreed to be provided”, but for the amount earned but unpaid. Without
clarity on the amount of the claim, or a limit along the lines of existing Civil Code
section 3123, large stop payment notices for unearned amounts could unfairly tie-up
the flow of funds on public projects. The proposed Public Contract Code provisions
need to include a statute analogous to existing Civil Code section 3123, or some
other clarification on the amount of the claim.

6. The “Second Chance” Notice in Support of Payment Bond Claims
Should be Deleted.

The proposed revision continues a controversial hangover from the time that
the preliminary notice requirement was first applied to payment bonds. Proposed
Civil Code section 7612(b) and Public Contract Code sections 45060(b) and 45070.
Prior to 1995, payment bond claimants were not required to serve a preliminary
notice to enforce their rights. When the legislature changed this in 1995, it
apparently attempted to mitigate the effect of the change by creating a late notice to
the surety of an intention to make a payment bond claim, as an alternative to the
preliminary notice. Civil Code sections 3242(b) and 3252(b). Claimants who neglect
to serve the preliminary notice at the start of their work can be saved by filing the
alternate notice to the surety at the end of the job. No similar “second chance” is
provided in the law for lien or stop notice remedies.

We request that this second chance notice provision be dropped from the
revision for two reasons. First, the late notice only serves to reward the neglectful
claimant, while subjecting direct contractors who attempt diligently to administer
an effective release and waiver program to surprise claims at the end of the job.
This is even more of a problem as the legislature and public owners call the practice
of withholding retention from subcontractors into question. On federally funded
Caltrans projects, for instance, direct contractors are now precluded from
withholding retention from subcontractors. This means more frequently
subcontractors who perform work early in the life of a project are fully paid well
before their subcontractors and suppliers are required to file the late notice to surety
to make bond claims. This exposes direct contractors and their sureties to surprise
claims at the end of the job, leaving little or no recourse against the subcontractor
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who created the payment problem. There is no reason to treat bond claimants
differently than stop notice and lien claimants. All should have to file the
preliminary notice, and there should be no second chance alternate.

The second reason to fix this issue in the course of the comprehensive
revision of the lien law is that there have been, and will continue to be, attempts to
delete this late notice through piecemeal legislation (including one currently
underway —see AB 411 (Yee)). Each of these prior attempts, in our opinion, has
suffered from some flaw stemming from a fundamental misunderstanding of the
lien law, or included other changes that either confuse the rights of the parties or
attempt to change some other portion of the law that does not need changing. It
would be better for the integrity to the law overall to fix this issue now rather deal
with inevitable piecemeal changes in the future that could undo the fair and
thoughtful systematic revision of the law. Put another way, if the Commission
doesn’t recommend this change, someone else will and will likely do damage to the
integrity of the statutory scheme along the way.

7. The Changes to the Mailing and Proof of Delivery Requirements are
Appropriate and Necessary.

The Commission has specifically requested comments on the modernization
of the mailing and proof of mailing requirements for notices sent under the
Mechanics Lien Law (e.g. proposed Civil Code section 7108). We support those
changes, because they more accurately reflect the variety of mailing options
available in business today. The increased flexibility regarding proof of mailing is
particularly helpful to businesses like ours that mail thousands of preliminary
notices each year.

We note a minor language difference in the listing of acceptable mailing
methods in proposed Civil Code section 7108 and Public Contract Code section
42080 with respect to the listing of “Express Mail.” We think the two statutes
should use the same language.

8. The Proposed Revision Need Not Address the Disparity among
Remedies Regarding Attorney’s Fee Recovery.

The Commission has specifically requested comments on the disparity

among remedies regarding attorney’s fee recovery. Attorney’s fees are provided for
public works payment bond claims and certain stop notice claims, but not for
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mechanics liens. We think this disparity is justified by the difference in commercial
sophistication of the parties typically on the receiving end of the different remedies.
Payment bond claims impact direct contractors and sureties, which are in the
construction business and can take steps to manage the effect of the claims and the
risk of attorney’s fees. Bonded stop payment notices affect commercial lenders and
sureties, which also have the capacity to manage the risk of payment litigation. In
many cases, however, mechanics lien claims are asserted against homeowners with
no experience in the construction process. It would be unfair to add to the double
payment risk homeowners already face by making them responsible for a
prevailing claimant’s attorney’s fees. We suggest that no changes be made to the
attorney’s fee provisions.

9. The Period of Cessation for Defining Completion of Public Works
Projects Should be 60 Days.

The Commission has specifically requested comments on the proposed 30-
day period of labor cessation for purposes of determining completion of a public
work under Public Contract code section 42210. In our experience, the 30-day
period is too short. The process of “closing out” a public works contract after site
labor is complete is often a lengthy one, and agencies will not release payment to
the contractor until this is completed. Starting the claims clock running before the
public agency and direct contractor have agreed on final payment quantities and
completed the closeout paperwork will only result in premature claims and
complicate the closeout process. We think a 60-day cessation period more
accurately reflects amount of time that passes between cessation of labor and
expectation of final payment.

10. Proposed Civil Code Section 7432 is Ambiguous.

Proposed Civil Code Section 7432 is noted to be a restatement of existing
Civil Code section 3124, which limits a mechanics lien to items included in the
original contract. In our view, however, the language of the restatement has created
an ambiguity. Section 7432 provides that a lien does not extend to items not in the
direct contract if the item “was authorized by the direct contractor or subcontractor
and the claimant had ...knowledge ... of the contract...” Does this mean that if the
item was not authorized by the by the direct contractor or subcontractor the
claimant may include it in a lien?
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11. The Identity of the “Maker” of a Payment Should Not be Required on
the Conditional Waiver and Release Forms.

The Conditional Waiver and Release Forms included in the proposed law
(Civil Code section 7170 and Public Contract Code section 42360) have a blank to be
completed for the “maker” of the anticipated payment. We do not believe this adds
anything to the release, and it creates a problem for lower-tier subcontractors and
suppliers who do not always know who will be making the payment. It is common
for lower-tier subcontractors and suppliers to receive joint or single payee checks
from people other than their customers, and even on a single job the payee of a
check may change depending on arrangements made by parties higher in the
contracting chain. Rather than have a blank on the form that frequently cannot be
completed or that could be completed inaccurately, we request the blank be
eliminated.

12. Proposed Civil Code Section 7208(b) Should Include Contracts with
More Than One Contractor or Subcontractor.

Proposed Civil Code section 7208, establishing the coverage of preliminary
notices, provides that separate preliminary notices are required for claimants who
have contracts with more than one subcontractor. On multiple prime projects,
claimants may have contracts with more than one direct contractor. The section
should be amended to include contracts with more than one “direct contractor” to
cover the multiple prime contract situation.

13. Proposed Civil Code Section 7210 Should be Modified to Enhance the
Direct Contractor’s Obligation to Timely Provide Preliminary Notice
Information.

One of the biggest challenges lower-tier subcontractors and suppliers face in
protecting lien rights is obtaining the information required to complete the
preliminary notice form in a timely fashion. While there are in theory many sources
of that information, from construction deeds of trust to building permits, as a
practical matter it is exceedingly difficult to find the information within the 20 day
window allowed to serve the notice. The best and most reliable source of the
information is the direct contractor. Many reputable direct contractors routinely
make the information available, but many contractors do not. Proposed Civil Code
section 7210 imposes a legal obligation on direct contractors to provide the
information, but the section does not require that it be provided in a timely manner,
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and does not impose a sanction for failure to comply. The statute has no teeth. We
recognize the proposed section follows existing law and the Commission has
decided not to effect major substantive changes. However, this is an area where a
stronger statute would further the purpose of the lien law by providing claimants
the information they need to protect their statutory rights.

14. Proposed Civil Code Section 7418(d) Should Make Clear That the
“Person That Contracted” is the Claimant’s Customer, as Opposed to the Owner,
Direct Contractor, or Someone Else.

Proposed Civil Code Section 7418(d) requires a lien claim to identify “the
name of the person that contracted for the labor, service, equipment, or material.”
We believe the intent of that subsection is to require the identity of the claimant’s
customer. However, the “person that contracted” could be construed to be the
direct contractor or some other person in the contracting chain that may or may not
be the claimant’s customer. The statute could be clarified by requiring the identity
of the person who “contracted with the claimant for the labor, service...”

Thank you again for providing the opportunity to comment on the proposed
lien law revision. We hope our comments are useful. If you would like further
information regarding these comments, please do not hesitate to contact us.

Very truly yours,

TE ROCK COMPANY

Thofnas H. Squeri
Vice President and Genergl Counsel
Direct Dial - (831) 768-20§3

THS:slp
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COMMENTS OF LORI NORD

From: Lori Nord <lnord@mjmlaw.us>
Date: September 12, 2006
To: bhebert@clrc.ca.gov

Subject:  mechanics’ lien law revision

Message: “EXPRESS TRUST FUND” in Section 42030 (a) (2) of the Public Contracts
Code on page 144 of your report should be changed to “LABORERS COMPENSATION
FUND” to be consistent with your other changes. Otherwise there will be a question as to
whether the stop notice claim is limited to express trust funds because you've used
laborers compensation fund throughout to be more inclusive than just express trust funds.
I represent these funds in such collections so this is an important point to us.

Thanks
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September 20, 2006

SENT VIA EMAIL & FIRST CLASS MAIL
sterling@clre.ca.gov

Nathaniel Sterling
CALIFORNIA LAW REVISION COMMISSION

Asiwadlx &

4000 Middlefield Rd. Room D-1
Palo Alto, CA 94303-4739

RE: Tentative Recommendation - Mechanic's Lien Law H-821
Dear Mr. Sterling:

Thank you for giving us the opportunity to comment upon the tentative recommendation of the
California Law Revision Commission regarding California’s Mechanic’s Lien laws. For the
most part, we agree with your suggestions. Indeed, as I had stated to you personally, you have
grasped this complicated area of law very quickly.

However, the project that you have undertaken is mammoth in scope. It changes locations of
present law. And, although the intent was to make the law more consistent and easier to
maneuver without substantive changes, we expect people to come out of the woodwork to ask for
substantive changes. As always, our intent is not to allow any intrusion into a constitutionally
protected right.

There are some minor changes that you are making that might have an adverse effect on the
industry, There are alca a few changes that vou are making that trouble us, in that they invalidate
a lien or stop notice claim based upon the failure of the lawyer for the claimant to do something
rather than any statutory time bar — as an example, if a timely Mechanic’s Lien suit is filed on the
last possible day (90 days after the recordation of the lien), there would be only ten calendar
days left to record a Lis Pendens. The county recorders are notorious for “bouncing” documents,
including those that are proper, which could make it difficult to timely record a Lis Pendens.

This is particularly true if the lawsuit itself takes a few days to be returned to the attorney
following its filing. Then, if the lawyer delays recording the document for even a short period of
time, the lien right may be lost. The same problem may occur with regard to the Notice of
Commencement of Stop Notice Action. In that instance, you would only provide a five-day
period (the present section allows ten days). With weekends and any lags in getting back the
filed papers from the court, that deadline will almost never be met. Even the current ten-day
period is often difficult.

6454 COLDWATER CANYON AVENUE / NORTH HOLLYWOOD, CALIFORNIA 91606-1187
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These are merely examples. We will go through other concerns we have, but a modest delay by
the attorney for a lien claimant who has otherwise properly perfected a lien or stop notice claim,
should not invalidate the constitutional right of a lien or stop notice claim.

As an additional prefatory comment that applies throughout the new proposed scheme, we would
suggest that wherever you make a reference to a section within a different Code (i.e., the Public
Contract Code), we would ask that you identify the Code. There are numerocus cross-references
to sections that are not in the Business and Professions Code that could cause some confusion,
particularly to those who do not emphasize this area of the law.

As to the substance of the tentative recommendation, our comments are as follows:

Background and Introductory Comments of the Commission:

In your Background section, on page 2, we are not sure that we would characterize all
contractors as extending credit readily. The Mechanic’s Lien right goes back for more than a
hundred years and I would not agree that credit is extended “readily." On that same page, I
would add in the last paragraph, above “Construction Contracts,” that, “if the claimant acts
appropriately, the improved property stands as security.” It clearly is not a slam-dunk.

On page 19, the Commission discusses the replacement of the term “original contractor” with
“direct contractor.” The industry commonly uses “prime contractor” in most instances to refer to
those in privity.

As a final comment to the introductory comments, on page 51, you discuss the Summary Release
Procedure following the affidavit process to release a stop notice. We are not sure that it is clear
that the Summary Release Procedure would only allow for a decision by the court to determine
how much should be withheld, if any. It should not include how much is owed.

Proposed Litigation:

The definition of the proposed Section 7003, defining commencement, could be interpreted as
what can be claimed in a Mechanic’s Lien. The proposal says that commencement starts when
“material or supplies that are used, consumed, or incorporated in the work of improvement are
delivered to the site.” The amount claimed in a lien is limited to value provided to the property,
and mere delivery does not allow for inclusion in the lien. On the other hand, the fact of delivery
certainly means that commencement of the work of improvement has occurred. Does this need
to be addressed to avoid confusion as to Section 7430?
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It is possible that the definition of “Contract” in Section 7006 will cause confusion, particularly
without a definition of subcontract (other than the reference to a subcontract in Section 7130), in
that the word “contract” is used in many places including court decisions.

If the intention of Section 7016 is to be all inclusive, then we believe you should add such items
as temporary services (fencing, power, scaffolding), equipment rentals, and other items that
routinely are the subject of lien claims but which on their face might not appear to add value to a
work of improvement.

As to Section 7102 — Contents of notice — subdivision (a)(6)(iii) requires an estimate of the
demand, which may not be applicable on certain notices, such as a Notice of Completion, which
is many times recorded by the “claimant.”

As to Section 7106 - Address at which notice is given — we would like to see a minor change to
subdivision (a)(5), which refers to notice to the surety. The subcontractor may not have a copy
of the bond and may only have the information provided by the owner (beneficiary of the bond),
and sometimes they provide the broker’s information rather than the surety itself; thus address to
the surety at the address provided by the owner or direct contractor (the reputed address) should
be acceptable.

We agree that Section 7108 — Mailed notice — should allow for other forms of delivery such as
express delivery services, etc.

We believe the agreement to accept electronic communications under Section 7110 should be in
writing.

As to the comment to Section 7132, the designation of construction lender on building permits
serves a practical purpose in that it is a matter of public record and has been referred to in case
law, and is another place where the subcontractor can search for information on who they should
provide Preliminary 20-Day Notice. We believe subdivision (c) should be omitted as if there is a
lender at the time the permit is obtained, it should be listed.

As to Section 7150 — Completion — we believe that “acceptance by the owner” should be
included in the items constituting completion. Oftentimes, the contractor will have a written
document that is signed by the owner whereby they accept the work, and this should also be
indicative of “‘completion.”

As to Section 7152 - Notice of completion — we agree with the expansion to 15 days, but suggest
the following:
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In subdivision (a), the notice should be signed and verified by the owner,
or the owner’s authorized agent;

In subdivision (b)(1), if the completed contract is only for a particular
portion of the work of improvement, the party giving notice must state what
portion is complete, and it may be a good idea to state what the person believes is
not complete;

In subdivision (b)(4), we disagree with the change in the law that, “an
errohieous statement of the date of completion does not affect the effectiveness of
the notice if the true date of completion is on or before the date of recordation of
the notice” if the Notice itself is not recorded within 15 days of the true date that
“completion” occurred. As stated in your comment, the law is that a Notice of
Completion is not valid if not timely recorded. The wording could lead to
arguments over whether it is an erroneous date or a late notice.

Lastly, as to subdivision (b)(6), this should reflect, “to the extent notice is
required.” Section 7156 excludes certain persons (particularly residential owners)
from the requirement to give notice.

We are concerned with Section 7154. If there are separate contracts, how is the time for
completion measured in the context of a Mechanic’s Lien? We believe it should be the
completion of the last contract performed on the work of improvement. If there is a direct
plumbing contract and a direct landscaping contract, there could be arguments that a Notice of
Completion on the plumbing contract affects the landscaper’s lien rights.

Also, we would like the exceptions on your page 91 to read:
“Exceptions
This document does not affect any of the following:
(1) Retentions.
(2) Extras for which the claimant has not received payment.
(3) The following requests for progress payments for which the claimant has
previously given a conditional waiver and release but has not received payment
Date(s) of waiver and release:

As to Section 7202 — Preliminary notice requirement — to clear up any discrepancy, the Section
should state, “Except as exempted under this Chapter...” As you reference, in addition to
Section 7200, there is an exception where a Notice to Surety is given.

In Section 7216, we agree with the deletion of the reference to disciplinary action for the failure
to give a Preliminary 20-Day Notice for work over $400, as we have never seen this occur. The
proposed Section 7216 provides for discipline for the only practical harm to the owner that could
be caused by the failure to provide the notice — the subcontractor also relinquishes its right to
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record a lien, but that is not a detriment to the owner. We would like to see a subsection that
requires a person who serves a Preliminary 20-Day Notice to provide an unconditional release
upon final payment when they are paid for all services or material on the project, as the refusal to
provide such a release by a subcontractor or material supplier is an ongoing problem in the
industry.

We disagree with the omission of former section 3097(0), and the new section 7218. We believe
that preliminary notices shauld be able to be fiied with the Recorder as it currently is allowed.
The Recorder can charge for that service under the present state of the law.

As to Section 7412 — Time for claim of lien by direct contractor, a claimant should also be able
to record a claim of lien when work by the claimant stops. For example, what happens if they
are terminated or otherwise do not complete contract?

We strongly disagree with the additional Notice in Section 7420 — Notice of intended recording
of claim of lien. That is just adding another requirement which I believe is unnecessary and puts
an additional burden on the one trying to enforce a constitutional right. It also shortens the time
to record a lien. Moreover, practitioners will be arguing as to the enforceability of a lien if
sufficient notice is not afforded the owner. Section 7422 should likewise be omitted.

We are concerned with the measure of proof in examining the allegation of a false claim in
Section 7424. This is discussed further when dealing with the summary procedure.

Section 7430(b)(2) references the contract price (defined in Section 7008), but we would like to
see an explicit reference to increases by changes in the work. This is particularly needed
because of the reference to Section 7602 that ignores change orders.

As to Section 7456 — Priority of advances by lender — we disagree with the inclusion of
subdivision (b), particularly to the extent that any advances by the lender are for interest and
non-construction related-costs and loan fees. The lenders are notorious for depleting the fund
for the lender’s benefit by imposing such charges, particularly after default by the owner.

As to Section 7460, as indicated in our initial comments, we are concerned with the requirement
that a Lis Pendens also be recorded within 100 days of recording the lien; in cases where the suit
is filed on the 90th day, getting the conformed copy from the court, preparing and recording the
Lis Pendens within the next ten calendar days may be impossible. A Constitutional right should
not be waived by the failure to perform this ministerial act within a short window if the lien was
properly perfected by the foreclosure suit. The Commission is reminded that there is presently
no requirement for a Lis Pendens to be recorded. Thus, we suggest that phrase “100 days after
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recordation of the claim of lien” be replaced with either, “20 days from commencement of the
foreclosure action” or “110 days after recordation of the claim of lien.”

Separately, we agree that the Notice of Extension of Credit must be signed by both claimant and
owner, and that the Notice can be recorded after the 90 day period to file suit to foreclose on the
lien so long as it is recorded before another person acquires rights in the property.

As to Section 7476 —Liability of contracior for lien enforcement — we would add to the end of the
initial sentence the words, “and paid for by owner.” The contractor should not indemnify for
claims where the owner did not pay for the work. Subdivision (a) should also provide that the
contractor may instead provide a Mechanic’s Lien release bond issued by an admitted surety.

Section 7480 — Petition for release order — troubles us because it lumps in too many other
situations than existing Section 3154. Subdivisions (a)(2), (3) and (4) require factual
determinations that are too broad for a summary proceeding, and for which a jury is likely
required as referenced above. As to subdivision (2)(6), the res judicata effect should not include
small claims court determinations. We are concerned about a small claims judgment being
considered sufficient to order the release of a lien. We do not believe that the Legislature or the
constitution intended to allow such broad powers to the small claims courts.

As to Section 7504 — False stop payment notice — although this restates existing law, the reality
is that will be difficult to prove. There is a difference between overstated and willfully false, and
one’s disputed change order claims should not invalidate a stop notice claim.

As to Section 7520(b) within what timeframe does the person have to serve the stop notice?

As to Section 7536 — Duty of construction lender — the Commission asked for comments, and as
to subdivision (b)(2), it is confusing. The second sentence of subdivision (b)(2) should simply
state: “However, regardless ot the recording ot a payment bond, the construction lender shaii
withhold sufficient funds to pay the claim of a direct contractor who serves the construction
lender with a bonded stop notice.”

In our prefatory comments we touched on concerns with Section 7550 — Time for enforcement of
claim stated in stop payment notice. Subdivision (a) continues existing law and is fine.
Subdivision (b) adds a private works requirement to serve a Notice of Commencement of Stop
Notice Action; consistent with your modification for public works, you wish to reduce the time
for service of this newly added burden from 10 days to five days to file a Notice of
Commencement. One must question whether the reasons for providing such a notice on private
works merit this burden. We cannot see any benefit. We do see a detriment.
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The Commission solicited comments as to Section 7552. Projects straddling a county line are
not as common as suits filed in the wrong county that must be moved. More common are
situations where cases are filed in limited jurisdiction (requiring the filing in the “local” court)
and other claims of a more significant amount are filed in the main or central courthouses. If the
first court acquiring jurisdiction is a limited court, then it may not be able to be the “lead case.”

Section 7726 — Escrow account — The requirement that the bank must be located in this State has
a practical meaning for purposes of an aciion in rem.

As to Section 7834 pertaining to the additional notice prior to the Stop Work Notice, I would add
the words, “in a prominent place” after the word “notice,” in subdivision (a). Frankly, we also
believe the time periods are way too long. Under this scheme, the owner has to be 35 days past
due before the Notice can be used, and then it gets more time. The contractor suffers additional
damages by waiting this period of time, and practice in the industry is to have a contract
provision allowing for work to stop if payments are past due.

As to Section 7838, which deals with the immunity from liability following the Stop Work
Notice, we believe that subdivision (b) should also insulate the subcontractor for liability to its
sub-subcontractors and material suppliers for cancellation following the direct contractor’s
service of the Notice.

As to section 7840, we would suggest that a subcontractor who receives such a notice must give
notice to sub-subcontractors and material suppliers below it on the project.

Public Works Contract Remedies:

Generally, we would leave this area alone in that the ones who work in this area are relatively
sophisticated and have counsel. As mentioned above, where there are references to other codes,
the references should be explicit. As examples, there are numerous references to sections within
the Public Contract Code, which are confusing. See e.g., sections 41090, 41120, 41130, 42010,
among others.

As to Section 41070, we reiterate our comment to Section 7016.

As to Section 42210 — Completion — we believe that the thirty-day period as previously included
in Section 3086 is fine.

As to Section 42220 — Notice of Completion — this should not trump the definition of completion

in Section 42210. That is, a later recorded Notice of Completion should not extend completion
(or provide a renewed date for claimants to serve stop notices or bond claims). The Commission
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may also want to define a Notice of Acceptanée recorded by a public entity to be a Notice of
Completion.

As to the Waiver and Release forms for public works, our same comments as to private works
apply, and the exception should refer to prior requests for progress payments (that have not been
paid).

As to section 44180, the public entity should not have discretion to reject or disregard a release
bond from an admitted surety.

As to Section 44430, we reiterate that a five-day period to serve a Notice of Commencement of
Action is too short.

Conclusion:

Overall, you have organized the law in one central place. The changes will take persons who
were readily familiar with the sections codified at 3082 et seq. some time to maneuver.
Likewise, we are certain other inconsistencies will be discovered in practical use of the statutes.
Our primary concern is always anything that would limit or diminish the Constitutional lien
right. The failure to provide a secondary Notice of Commencement, or a short period of time for
a Lis Pendens, in our opinion, should not void an otherwise valid claim; similarly, a summary
proceeding is not appropriate to discharge a lien or other lien right (e.g., stop notice), if the
evidence to be considered goes beyond such incontrovertible items such as dates and lack of
licensure.

Thank you again for considering our clients’ positions.

ABDULAZIZ, GROSSBART & RUDMAN

SAM K. ABDULAZIZ
SKA:fmc
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Dear Members of Commission:

This is a response to the Commission's request for comments from the public regarding the
Tentative Recommendations of June 2006 regarding the California Mechanics Lien Laws Revi-
sions (“Revisions.”). T have divided this letter into three parts: (1) my background and experi-
ence, (2) general comments regarding the Revisions, and (3) comments regarding specific Revi-
sions.

(1) Background and Experience

T bring the following to the Commission's attention so that the members will have an
understanding of my knowledge and experience of the subject. T was a member from 1967 to
1969 of the Advisory Commission to the Senate Judiciary Committee for the revisions of the
mechanics lien laws that became effective in 1971. T also participated in the writing of the first
C.E.B. Book on the Mechanics Liens. I have written numerous articles and spoken to numerous
organizations, including C E.B. lectures, relating to the construction industry. I have been spe-
cializing in construction industry matters since I started practicing law in 1949. I have tried many
cases with respect to construction and related issues and argued a number of times in the appellate
courts on issues relating to some aspect of the construction industry.

(2) Preliminary and general comments

T commend the Commission for a fine accomplishment in the rewriting of the mechanics
lien laws. T do have some comments and thoughts on various matters and will address them.

T will first address the topic that is raised by the Commission and was the subject of
considerable discussion and controversy in the 1967 - 1969 meetings and hearings, that is, wheth-
er the mechanics law should be rewritten completely so as to be simplified. 1 was in the group
that favored such an approach. This is the group referred to by the Commission as the
"stakeholders.” In the very early discussions with Professor Harold Marsh, who wrote the defini-
tions, he remarked to me that he had never before encountered such a confusing and convoluted
statute as existed in the California mechanics lien laws.! 1 recall a discussion with him in which he

! Mr. Marsh subsequently became the editor of and rewrote sections of the Uniform
Commercial Code and the Corporation Code.
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addressed the question of why there were so many different dates for what, in the main, involved
the same issue. For example, he asked me why a general contractor was allowed 60 days to
record a lien after a notice of completion and all others only 30 days? Why, he asked, were they
not the same? Why did public and private projects have so many different rules?

During these hearings the California legislative counsel was able to obtain copies of the
mechanics lien laws from other states and most of them were and still are much simpler than
California's laws. I lost the argument based upon the same observations made by the Commission
in its comments on page 12. As the Commission noted in the introductory comments, some of
the present language and, I submit, procedures and time requirements, date back to 1872. In the
early 1970s I and others were consulted by attorneys from several other states engaged in rewrit-
ing or adopting lien laws for their respective states. Most of the attorneys expressed dismay at
the confusing and complexity of the California laws.

On page 13 of the Commission report it discusses the comments of James Acret that are
appropriate. I believe Mr. Acret was a member of the Senate Advisory Committee referred to
above, but regardless, his comments are well and succinctly stated and should be accepted. There
is no logical reason why the lien laws need be so complicated.

I realize that the Commission considered the possibility of revisions or simplifying the
statutes but its rejection is based upon the same arguments made before: let us not lose the
advantage of the many years of decisions under the old and existing laws. If this concept were
adopted for all statutes, it would have required California to maintain the Uniform Sales Act and
not adopt the Uniform Commercial Code. Such logic would have prevented the adoption of the
Corporation Code, the changes in laws on divorce and any uniform statutes adopted by California.
At the hearings many years ago it appeared to some members of the committee that reliance on
the earlier cases to interpret the law was and is misplaced.” The courts have too frequently
ignored the earlier laws and the laws have been changed and interpreted by the courts in a manner
inconsistent with the intentions of the legislature. The existing mechanics lien law and, as pro-
posed by the Commission, is difficult to understand and interpret. To make them comprehensible
the laws should be rewritten rather than rewriting them to maintain the existing complications.

Although the Commission has asserted that it was not rewriting the current law, but only
changing language in an effort to rationalize much of what had been irrational. T have noted,
however, in several instances there have been changes that are substantial. Some of the changes
are significant. Moreover, some of the changes, as presently stated, are confusing. In a few

? The contemplated renumbering will create new problems. In researching and writing
briefs or in decisions, reference is frequently made to earlier cases in which an existing statute is
noted with a comment such as “previously section XYX.” With renumbering and the actual use
of the older decisions, they would now be required to note “previously section ABC that was
previously XYZ.” ‘
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instances they are unworkable and perhaps themselves not consistent with other provisions and
existing law. T have discussed these below. Further, in some instances the Commission has made
significant changes and has misstated some provisions of law.

T appreciate the Commission's accomplishments and the logic in incorporating into one
code a set of definitions for public works of improvements starting on page 68 and a separate set
of definitions for public works starting on page 140 to be placed in a separate codes. Although
there may be some logic to such division, it leads to much confusion. The separation is not
nnecessary. There is very little need to divide the definitions into two different codes’® Ifitis
appropriate to divide the private from the public works, it may still be accomplished by the incor-
poration of the definitions and referencing the other code. If separated it still would be better to
simply the procedures and definitions in each of the two codes. Although located in different
codes, there is little gained. There are very few instances where a code provision is applicable
only to private or only to public works.

Generally the two sets of definitions are identical. I have made no attempt to identify all
such repetitions. The Commission considered that it was simplifying the statutes beginning with
the section on definitions on page 68, by defining in one section all references to the various terms
used throughout the code. However, the provisions in the definition sections under private
works, are for the most part exactly the same, word for word, as the sections relating to public
works commencing with Section 41020.*  As noted, although in different codes, they are still
repetitious.

One reason for not using the same definition in two different codes is that undoubtedly at
some reasonably early time, there will be amendments made to the definitions in the different
sections leading to more confusion and ambiguities.

Most builders and home owners constantly are required to employ the services of an
attorney for every project, large or small, to explain and interpret the lien laws. Tam sure that
members of the Commission have had the same experience. While I would hope that the
commission would re-explore the complete revision of the lien laws to simplify them so that the
average contractor, builder, or home owner — and in some instances, the court s and attorneys —
could understand them, T realize that the Commission has considered the issues and that, regretta-

? There are too many different articles and sections containing the word "notice.” See
sections 7034, 7042, 7100 - 7116, 7152-6, 7166, 7200 - 7218, 7420 - 7422, 7444, 7500 -08,
7520, 7550 -2, 7544, 7612, 7830-6, 41110, 42060-80, 42220-30, 43010-60, 44110-70,44430,
45060-70 or about 256 times. The amount of duplication in use and definitions seems
overwhelming.

* As a matter of convenience, T will refer to the Commissions proposed sections by the use
of the term “Section.”
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bly, it probably will not change its views with regard to this argument. The comments beginning
on page 13 would indicate and cause one to believe that within the next thirty years, the laws will
again need to be revised.

(3) Comments re proposed statutes

The changes recommended do, in most instances, simplify many of the statutes and make
them more understandable. Certainly the restatement of the various sections on notices, as an
example, is most helpful. There are, however, some ambiguities and areas that may need attention
and should be addressed. In some instances the Commission has requested comments upon
certain subjects. My comments are set forth, for the most part, in the following discussion of the
specific sections for which comments are requested. T hope these will be helpful. In several
instances I submit that there are errors that should be corrected. See, for example, my comments
below with respect to Sections 7030 and 7600.

Generally I found it confusing to read Section 7204 entitled “Contents of Preliminary
Notice” and observe only the one requirement in 7204(a). Although 7204(c) refers to an invoice
containing certain information required by Section 7102 there is nothing to indicate that 7102
contains the requirements for a valid notice. The reader would have to know that there is another
code section setting forth the requirements that is applicable to every kind of required notice .
This could be confusing and misleading. T assume that in time those required to serve a prelimi-
nary notice may get used to the fact that the section relating to what is required is located in
Section 7102 1 recommend that Section 7204 should make some direct reference to Section
7102 for the requirements.

Direct Contractor Section 7012

The Commission has noted that presently there are many terms used to describe a contrac-
tor on a project. Almost every person engaged in the construction industry considers that the
person who enters into the contract to build or erect the a project or the work of improvement is
the “prime contractor” and is the person responsible for obtaining and employing all subcontrac-
tors.® The term “Prime Contractor” is more appropriate than “Direct Contractor.” Most con-
struction contractors use the term “contractor”and changing the nomenclature to describe this
entity will lead to confusion. T doubt that contractors will change their contracts to describe
themselves as "Direct Contractor” instead of just “Contractor.”

5 In the construction industry sometime the term “prime contractor” is used in major
construction projects involving many trades where one GBC assumed the responsibility for the
entire project. Absent such usage, the industry invariably uses the term “contractor” as the one in
charge of the building of the project and generally as having a direct contractual relationship with
the owner. T prefer the term prime contractor to “original contractor” as suggested by you. My
use of prime contractor is in lieu of and not different from the original contractor.
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T am, moreover, also concerned over the use of the terminology that a direct contractor is
a person “that has a direct construction relationship with an owner.” Previously in Section 7006
a “"contract “was defined as “an agreement between an owner and a direct contractor.” Section
7012 defines a Direct Contractor as one that has a direct contractual relationship with an owner.
Since the words “construction relationship” is very broad and unrestricted, 1 visualize some court
concluding that a “direct construction relationship” would include an “implied direct contractual
relationship” as well and thus conclude that such person (e.g., an employee, or sub-subcontractor,
or materialman's materialman) would be entitled to assert a claim against the owner based upon
quantum meruit? See also my discussion below of Sections 7026 and 7400. The insertion in the
definition of the words I have italicized below would resolve any problem with the present word-

ing:
“Direct contractor” means a person that has entered directly into a written or oral con-
tractual relationship with an owner .”
This should eliminate any doubts as who is meant and negate any implied contractual
relationship.

Laborer Section 7018

Should not the definition of a “laborer” be restated so as to exclude an “employee” such as
office personnel? Is not every person bestowing a service in connection with a work of improve-
ment, regardless of their physical location, performing a service “on” such work? T am consider-
ing the sales person or secretary in the office of a Direct Contractor or Subcontractor or even a
material supplier, whether physically on the job site or not. Such individuals may rightfully claim
to have performed service “on” a work of improvement. Since in section 7016 you have included
“construction management,” do the employees of the construction manager have a right as a
claimant? Does the word “on” in the definition suffice? Could a court consider “for” and “on” as
the same action? I have encountered claims by draftsman in the offices of a subc